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'fi{MATTER OF THE CONSTITUTION OF

AND

MATTER of an Application by MAURICE
ARNOLD TOMLINSON, alleging a breach of his
rights under sections 13(3)(a),13(3)(c),13(3)(g),13(3)
(D), 13(3) () (ii),13(3)(0), 13(3) (p),13(3) (6) and 14
of the Charter of Fundamental Rights and Freedoms
(Constltutlonal Amendment) Act, 2011
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i AND
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IN THE MATTER of an Application by MAURICE
ARNOLD TOMLINSON for constitutional redress

AND

IN THE.‘_fjﬁIATTER of an application made pursuant to
Rule 569 of the Civil Procedure Rules, 2002 (CPR)



BETWEEN MAURICE ARNOLD TOMLINSON CLAIMANT
AND THE ATTORNEY GENERAL OF JAMAICA DEFENDANT

IN CHAMBERS
Ms. Anika Gray, Attorney-at-Law for Claimaﬁ‘f;

::-‘-!‘,
"‘213

Ms. Carlene Larmond and Ms. Carla Thomas Aﬁorneys at-Law instructed by the

Director of State Proceedings, for the Defend%nt ,a
fillr : .T

Ms. Danielle Archer, Attorney-at-Law for 4he proposed Interested Party, the group

collectively called “the Churches” (Jamalca Association of Evangelicals, Ethiopian

Orthodox Church, Independent Churches, Holiness Christian Church, Christian

Brethren Assemblies Jamaica, Jamaica Cause and The Love March Movement);

Ms. Gillian Burgess, Attorney-at-Law for th’é pr_oposed Interested Party, The Public

! ]

Mr. Ransford Braham Q.C. Attorney- at—Law uinstrocted by Richards, Edwards, Theoc &

Associates, for the proposed Interested Party,.,}amalca Coalition for a Healthy Society;
1|ff
Mr. Wendell Wilkins and Ms. Jameila Thomas Attorneys at-Law, instructed by Lelieth

Defender;

D. Lambie-Thomas & Co. Attorneys-at-Law for the proposed Interested Party, Lawyers
Christian Fellowship Ltd ‘ i

fr the Children’s Cry Limited;

and

Mr. Maurice Saunders, Attorney-at-Law obgewing for the group Christians for Truth
and Justice; and J

-zé'i
April 26, and July 6, 2016 %




Extent of participation to beib i hether intervention of Public Defender’s

LAING, J

Background
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and 79 of the Offences«Agalnst thg \Persons Act, (OAPA), the Sexual Offences

Act, 2009 and the Sexual Oﬁence&(Reglstratton of Sex Offenders) Regulations,
2012 (“the Claim?). f 1-’:?.’

il
¥ '.!!

The Claimant is seekmg constltutfonal redress pursuant to section 19 of the

Charter of Fundament’éﬁ Rights ar{gj Freedoms on the basis that these sections

criminalize his consensual prlvate 'Jcts of intimacy with another man above the

.an

age of consent and wolate hIS nghts as guaranteed by the Charter of
Fundamental Rights and Freedoms (Constntutxonal Amendment) Act, 2011. More
specifically, the Claimant alleges that these sections breach sections 13(3)(a
13(3)(c), 13(3)(9), 13(3)(|)(1) 13(3)0)(11) 13(3)(0), 13(3)(p), 13(3)(6) and 14 of the
Charter of Fundamental nghts and Freedoms (Constitutional Amendment) Act,
2011. ;;l.f

Pursuant to an order of Brown Bechord J on 23 February 2016, the First Hearing

of the Fixed Date Claim Form was, adjoumed to April 26, 2016 for the hearing of
Applications to be added as Intere::?ted Parties which were filed by the following
parties: , i{
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(iy The Public Defender (on}'”anuary 14, 2016);

Rt

;Triealthy Society (*JCHS") (on January 29,

(i) Jamaica Coalltlon for a,

2016);
(i) Lawyers Christian Fel!ows;hip Ltd. (on January 29, 2018); and

&t
ot |



THE APPLICATIONS ifi‘ :

A.

[4]

T'mi':"'

Association of Evangeli _'

Orthodox Church, Christianli'érethren s‘sembhes Holiness Christian

]
Church, Jamaica Cause anrf’The Love March Movement) (on February

15, 2016) »j;

Independent Churches, Ethiopian

On 1% April 2016 Hear the Chlldren’sl Cry Limited filed a Notice of Application.

These five parties are referred to hereln coltectrveiy as “the Applicants”.

”}'.- g it
In a welcome display of co- operatlonlthe Appllcants (without the prompting of

the Court) agreed to structure their respectlve presentatlons so as to maximize

the time that was fixed for the hearln- of the appllcations In pursuance of this

arrangement, Mr. Ransford Braham :C ‘made [%ts presentation second, which

he did on behalf of the ("JCI—t::,;'I;’) Learned Queen’'s Counsel made
comprehensive submissions on the relevant law whlch are equally applicable to
_the other applicants. In an effort to avo:d unnecessary repetition in this judgment
and in keeping with the spirit of the Apphcants approach, | will first treat with the

'-lr

application on behalf of the JCHS. TheJrJCHS sought the following court orders:

a. to be treated, joined and/or ;
to be heard at all hearings o
filed. i
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- (1) Sufficient Interest: R

objects as set out in |ts Artlcles of Incorporatlon the JCHS has been:
Wil

-sl,

ce of upholding truth, family, sanctity of

marriage, resg ,
oH
mankind.

.

| ustice and social equality and love for all

! Ll
]

In pursuance of its objectlves it has been organizing a number of conferences

_ exploring the bases for sthe retenttr)n of the buggery law, conducting islandwide

presentations and glvmg |nterv1ews declaring its opposition to the aims and
purposes of this clalm as well as publishlng articles and advertisements in the
print media in respect of the consequences for Jamaica should the claimant’s

action be successful.

.‘l
Ell

The JCHS sought to _be added Llas an “interested party” pursuant to Rules
iy |

56.13(1) = (2)(c), and _:E;:‘G 15(1) and (2) of the Civil Procedure Rules 2002 (as

amended) (“CPR") These rules read as follows:

“56.13 (1) At the first heanng the judge must give any directions that
may be requ:red to ensure the‘ expeditious and just trial of the claim and
the provisions of Parfs 25to 27 of these rules apply.

(2) In partlcular the judge may-

ﬂ
(c) aﬂow'af‘ﬁ/ parson orlbody appearing to have sufficient interest
in a subject matter of the claim to be heard whether or not served with the
claim form.
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56.15 (1) At the hearing of t e application the court may allow any
person who or body which appe rs to have a sufficient interest in the
subject matter of the claim to make subm:ssrons whether or not served
with the claim form.

(2) Such a person or body musI make submrss:ons y way of a written
brief unless the court orders otherv{/ se.”" 7

;‘-;

Mr. Braham Q.C. relied on the case of Mlchael Levy v The Attorney General of
Jamaica and Jamaican Redevelopment Foundatton Inc [2012] JMCA Civ 47
to establish that the court has wide powers in managlng administrative claims in

[ l

preparation for the final hearing and Irf exercxsmg {these powers may make such

orders as are necessary for the purpo <

of managmg the case and furthering the
overriding objective. The court therefore has the dlscretlon to:

J :
“(a) Allow the intervention of mterested parties to an action in which they
have sufficient interest in the subject matter of the claim; and

(b) Determine the extent of that rnterested party’: s part:crpanon ¢

Learned Queen’s Counsel submitted that since there is no expressed definition
of “sufficient interest” in Rules 56.13 or 56.15 of the CPR, some guidance can be
taken from Rule 56.2 of the CPR w_m_ch deals jyv._lth “sufficient interest” in the
context of an application for judicial re\:('i!'ew. This inj_;étrudes:

“ (a) any person who has been adversely affecfed by the decision which
is the subject of the application; .4:

have been adversely affected by
application; i

(d) any statutory body where the! éubject matter faﬂs within its statutory
remit; ] L ; i
(e) any body or group that can show that the matter is of public interest
and that the body or group posse%ses experttSe in the subject matter of
the application; or |
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V o has a right to be heard under the terms
‘ :COI’?SI‘II‘UUOH

ex parte Greenpeace Ltd (No. ; :
adopted the approach’ t&ken in R \{
parte Argyll Group plc:[‘1986] 2 AIFER 257 at 265, [1986] 1 WLR 763 at 773 as

I’l

to determining suffi mentunterest asj'r"oilows

) :,h‘[.f
y

“The first stage test, which is applfed on the application for leave, will lead
to a refusal if the apphcant hasl no interest whatsoever and is, in truth, no

more than a medd!esome busyﬁ)ody "

In ex parte Greenpeace Ltd the Applicant was seeking to challenge an
authorisation to d|scharge Ilqwd and gaseous radioactive waste from the

premises of the Respondent The court concluded that Greenpeace had

sufficient interest beca

‘,P__.,ee of its né]gfonal and international standing, and the fact
that their apprommatelir 12500 members in the region of concern, would have a
genuine perception of: danger to _Ethelr health and safety from a discharge of
radioactive waste. In "eddition, (éifeenpeace had expertise in environmental
matters which could assist the c:ou'l;'f:'by preventing a less well informed challenge

and thus its intewention would savf} the court’'s resources.
; i

Similarly, in Canadian Broadcastmg League v Canadian Radio-Television &
Telecommumcaﬂons Commtsston [1979] Carswell Nat 16 where the Canadian
Broadcasting League (CBL) soughﬂ::;to intervene in an action regarding the control
of broadcasting, the court found ’Ehat broadcasting was an issue affecting the
welfare of all Canadiane. As such, the court granted CBL intervener status on the
basis that it had sufﬁcieht interest Eiécause of its role and assumed responsibility
as a public interest ad\f;cate in the]}:eld of broadcasting.

The Canadian case jf (First) The Christian institute, (Second) Family
Education Trust et al [2015] CSlH 64 was relied on as being of assistance
notwithstanding the difference in t_he Canadian legislation, since it was argued

that it too is groundedi in the funfﬁamental principle of sufficient interest. The
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Court in that case was said to hav adopted a broader test that takes into

account the nature of public mterest Iltlgatlon ThlS test is now regarded as
meaning ‘genuinely’ asserting that t!g? issue dlrectly affects the section of the

‘ f

public that the petitioner or lnterveneﬁ:‘:Seeks to represent” and that the person’s

a1

intervention is likely to assist the oourt,; i

It was submitted by learned Queen’s Counsel that if one applies the proper test
as distilled from the various authorltles commended to the Court, JCHS has
sufficient interest and is not a meddlesome busybody because, in accordance
with Rules 56.2 (a) (b) (c) (e) and (f) of the CPR, JCHS is acting at the request of
persons who may be adversely affected by the outcome of the claim.
}

It was also submitted that similar to, ex parte Greenpeace supra, JCHS has
international, regional and national standlng, has developed a considerable
amount of expertise and has shown cons:derable care and interest in the subject
matter of the action, that is, human r;ghts bugge,ry legislation, human sexuality
and identifying modes of harmful sexual behav:orm ‘ThIS has been evidenced by,
inter alia, the various conferences and events put on by JCHS on the subject
matter as well as presentations to parllamentary sub-committees on matters

including the retention of the buggery law.

It was also pointed out to the court that JCHS has a well-established role and

assumes respon3|blllty as a publlc lntetest advocate in the matter and was even

i i
Canadian Broadcasting League supra if the Clglmant s action is successful, a

number of the constitutional rights Ofg.!CHS would t)e mfrlnged namely freedom

presented with the clarity and rigour |'1ikemands I d not receiving the attention it

deserves.
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(2) Adducing Evidence '

Counsel submitted that thls is a cla[m in which the JCHS wishes to file evidence.
Counsel relied on the case of Mrchaei Levy supra, in which the Court of Appeal
upheld the Supreme Court s demsron to allow the interested party to make use of

and rely on affidavits and exhlbltsL _m addition to filing written submissions. The

[' e court has wide powers in managing the
i
hearing. As such, the court could order

participation from the lnterested pa.rty in this manner.
fr.

The case of McKay vWanrtoba (?1989) 2 S.C.R. 357 a persuasive case from
Canada (on the ba5|s:' ethat the. Charter of Canada is similar to the Jamaican
Charter) was also rehed onin regards to this point. In that case, Cory J indicated
that the presentation of facts |s an essential pre-requisite to a proper

consideration of constltuttonal |ssues raised under the Canadian Charter.

The Manitoba case was endorsed in Danson v Ontario (AG), [1990] 2 S.C.R.
1086 where it was highlighted that a challenge to the Charter must not be in a
vacuum. Rather, a proper factual foundation must exist before measuring

legislation against the provnsmns of the Charter.
]J
“In general, any Charter chaﬁenge based upon allegations of the
unconstitutional effects of rmpugned legislation must be accompanied by
admissible evidence of the aﬂeged effects. In the absence of such
evidence, the courts are leﬁ‘ to proceed in a vacuum, which, in
constitutional cases asin nature has always been abhorred.”

It was further submltted that if the Claimant is permitted to adduce certain
ev1dence in support of hIS arguments on the invalidity of the provisions, then, the
interested parties shoul‘d be able td.support their arguments as well. Additionally,
the court would have to_j:_'examine the Charter from a public, economic, social and

health standpoint and‘i{':‘dCHS ‘cani assist by providing expert evidence. The

submissions of JCHS would prowde a more meaningful and effective

proceedings as well as. a more balanced judgment.

i A
Akt 4! 'i
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B.

[23]

[24]

(1)  Sufficient Interest .i Ef

It was argued that support for the JCﬂS’s position can be found in the case of
Caleb Orozco v the AG of Belize, C;_Etaim No. 668 of 2010 decided on the 27"
April 2012, a case from the Supreme C‘ourt of Belize where the same wording as
that of Rule 56.15(1) and (2) of the Jamatcan CPR was addressed. The
importance of participation of the mterested partles was highlighted in a similar
circumstance. It is therefore submltted that the . court allow JCHS to adduce
il
expert evidence, appear at hearlngs and give subrmssmns in determining the

dispute. |
Lawyers’ Christian Fellowship Limited (LkCF)

iy
{0

The Notice of Applicatlon on behalf of LCF cla[_‘_‘ s similar relief to that of the
JCHF. The LCF was permitted, thhout any objectlon to amend the notice of
application to seek an order that it belat liberty to present evidence by affidavit if
permitted to intervene. Mr. Wendel ;\fViIkins submitted that if permitted, LCF
intended to make submissions primarify on question of law but on questions of
fact including the likely implications on the society if the relief claimed by the
Claimant is granted. Evidence in support of the appllcatlon by LCF is contained in
the affidavit of Mrs. Helene Coley Nlchqlson Wthh Speaks to

a. Managing and continuing the work of fhe;:;;.,!_awyers’ Christian

Fellowship. : j

b. To “promote and defend Iaw and syster ;‘s grounded in Christian

] a"?i_

values for the wellbeing of th? country

Mr. Wendel Wilkins also submitted that the court should have regard to CPR 56.2
(2) when considering what constltutes]a sufﬂment interest. Counsel asked the
court to consider the case of Northern Jama:ca Conversat.'on Association et
al (unreported), Supreme Court, Jamalca Claim No HCV 3022 of 2005, in which
Mr. Justice Sykes considered whethen the appllcant had sufficient interest in the

‘jt

subject matter of the claim. The apphcarlon in thatl’b'ase was made after the claim




