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'fi{MATTER OF THE CONSTITUTION OF

AND

MATTER of an Application by MAURICE
ARNOLD TOMLINSON, alleging a breach of his
rights under sections 13(3)(a),13(3)(c),13(3)(g),13(3)
(D), 13(3) () (ii),13(3)(0), 13(3) (p),13(3) (6) and 14
of the Charter of Fundamental Rights and Freedoms
(Constltutlonal Amendment) Act, 2011
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IN THE MATTER of an Application by MAURICE
ARNOLD TOMLINSON for constitutional redress

AND

IN THE.‘_fjﬁIATTER of an application made pursuant to
Rule 569 of the Civil Procedure Rules, 2002 (CPR)



BETWEEN MAURICE ARNOLD TOMLINSON CLAIMANT
AND THE ATTORNEY GENERAL OF JAMAICA DEFENDANT

IN CHAMBERS
Ms. Anika Gray, Attorney-at-Law for Claimaﬁ‘f;
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Ms. Carlene Larmond and Ms. Carla Thomas Aﬁorneys at-Law instructed by the

Director of State Proceedings, for the Defend%nt ,a
fillr : .T

Ms. Danielle Archer, Attorney-at-Law for 4he proposed Interested Party, the group

collectively called “the Churches” (Jamalca Association of Evangelicals, Ethiopian

Orthodox Church, Independent Churches, Holiness Christian Church, Christian

Brethren Assemblies Jamaica, Jamaica Cause and The Love March Movement);

Ms. Gillian Burgess, Attorney-at-Law for th’é pr_oposed Interested Party, The Public

! ]

Mr. Ransford Braham Q.C. Attorney- at—Law uinstrocted by Richards, Edwards, Theoc &

Associates, for the proposed Interested Party,.,}amalca Coalition for a Healthy Society;
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Mr. Wendell Wilkins and Ms. Jameila Thomas Attorneys at-Law, instructed by Lelieth

Defender;

D. Lambie-Thomas & Co. Attorneys-at-Law for the proposed Interested Party, Lawyers
Christian Fellowship Ltd ‘ i

fr the Children’s Cry Limited;

and

Mr. Maurice Saunders, Attorney-at-Law obgewing for the group Christians for Truth
and Justice; and J
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April 26, and July 6, 2016 %




Extent of participation to beib i hether intervention of Public Defender’s

LAING, J

Background
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[3
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and 79 of the Offences«Agalnst thg \Persons Act, (OAPA), the Sexual Offences

Act, 2009 and the Sexual Oﬁence&(Reglstratton of Sex Offenders) Regulations,
2012 (“the Claim?). f 1-’:?.’

il
¥ '.!!

The Claimant is seekmg constltutfonal redress pursuant to section 19 of the

Charter of Fundament’éﬁ Rights ar{gj Freedoms on the basis that these sections

criminalize his consensual prlvate 'Jcts of intimacy with another man above the

.an

age of consent and wolate hIS nghts as guaranteed by the Charter of
Fundamental Rights and Freedoms (Constntutxonal Amendment) Act, 2011. More
specifically, the Claimant alleges that these sections breach sections 13(3)(a
13(3)(c), 13(3)(9), 13(3)(|)(1) 13(3)0)(11) 13(3)(0), 13(3)(p), 13(3)(6) and 14 of the
Charter of Fundamental nghts and Freedoms (Constitutional Amendment) Act,
2011. ;;l.f

Pursuant to an order of Brown Bechord J on 23 February 2016, the First Hearing

of the Fixed Date Claim Form was, adjoumed to April 26, 2016 for the hearing of
Applications to be added as Intere::?ted Parties which were filed by the following
parties: , i{

h il
|
ik b

(iy The Public Defender (on}'”anuary 14, 2016);

Rt

;Triealthy Society (*JCHS") (on January 29,

(i) Jamaica Coalltlon for a,

2016);
(i) Lawyers Christian Fel!ows;hip Ltd. (on January 29, 2018); and

&t
ot |



THE APPLICATIONS ifi‘ :

A.

[4]

T'mi':"'

Association of Evangeli _'

Orthodox Church, Christianli'érethren s‘sembhes Holiness Christian

]
Church, Jamaica Cause anrf’The Love March Movement) (on February

15, 2016) »j;

Independent Churches, Ethiopian

On 1% April 2016 Hear the Chlldren’sl Cry Limited filed a Notice of Application.

These five parties are referred to hereln coltectrveiy as “the Applicants”.

”}'.- g it
In a welcome display of co- operatlonlthe Appllcants (without the prompting of

the Court) agreed to structure their respectlve presentatlons so as to maximize

the time that was fixed for the hearln- of the appllcations In pursuance of this

arrangement, Mr. Ransford Braham :C ‘made [%ts presentation second, which

he did on behalf of the ("JCI—t::,;'I;’) Learned Queen’'s Counsel made
comprehensive submissions on the relevant law whlch are equally applicable to
_the other applicants. In an effort to avo:d unnecessary repetition in this judgment
and in keeping with the spirit of the Apphcants approach, | will first treat with the

'-lr

application on behalf of the JCHS. TheJrJCHS sought the following court orders:

a. to be treated, joined and/or ;
to be heard at all hearings o
filed. i




[€]

[7]

- (1) Sufficient Interest: R

objects as set out in |ts Artlcles of Incorporatlon the JCHS has been:
Wil

-sl,

ce of upholding truth, family, sanctity of

marriage, resg ,
oH
mankind.

.

| ustice and social equality and love for all

! Ll
]

In pursuance of its objectlves it has been organizing a number of conferences

_ exploring the bases for sthe retenttr)n of the buggery law, conducting islandwide

presentations and glvmg |nterv1ews declaring its opposition to the aims and
purposes of this clalm as well as publishlng articles and advertisements in the
print media in respect of the consequences for Jamaica should the claimant’s

action be successful.

.‘l
Ell

The JCHS sought to _be added Llas an “interested party” pursuant to Rules
iy |

56.13(1) = (2)(c), and _:E;:‘G 15(1) and (2) of the Civil Procedure Rules 2002 (as

amended) (“CPR") These rules read as follows:

“56.13 (1) At the first heanng the judge must give any directions that
may be requ:red to ensure the‘ expeditious and just trial of the claim and
the provisions of Parfs 25to 27 of these rules apply.

(2) In partlcular the judge may-

ﬂ
(c) aﬂow'af‘ﬁ/ parson orlbody appearing to have sufficient interest
in a subject matter of the claim to be heard whether or not served with the
claim form.
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56.15 (1) At the hearing of t e application the court may allow any
person who or body which appe rs to have a sufficient interest in the
subject matter of the claim to make subm:ssrons whether or not served
with the claim form.

(2) Such a person or body musI make submrss:ons y way of a written
brief unless the court orders otherv{/ se.”" 7

;‘-;

Mr. Braham Q.C. relied on the case of Mlchael Levy v The Attorney General of
Jamaica and Jamaican Redevelopment Foundatton Inc [2012] JMCA Civ 47
to establish that the court has wide powers in managlng administrative claims in

[ l

preparation for the final hearing and Irf exercxsmg {these powers may make such

orders as are necessary for the purpo <

of managmg the case and furthering the
overriding objective. The court therefore has the dlscretlon to:

J :
“(a) Allow the intervention of mterested parties to an action in which they
have sufficient interest in the subject matter of the claim; and

(b) Determine the extent of that rnterested party’: s part:crpanon ¢

Learned Queen’s Counsel submitted that since there is no expressed definition
of “sufficient interest” in Rules 56.13 or 56.15 of the CPR, some guidance can be
taken from Rule 56.2 of the CPR w_m_ch deals jyv._lth “sufficient interest” in the
context of an application for judicial re\:('i!'ew. This inj_;étrudes:

“ (a) any person who has been adversely affecfed by the decision which
is the subject of the application; .4:

have been adversely affected by
application; i

(d) any statutory body where the! éubject matter faﬂs within its statutory
remit; ] L ; i
(e) any body or group that can show that the matter is of public interest
and that the body or group posse%ses experttSe in the subject matter of
the application; or |
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[11]

[12]

[13]

V o has a right to be heard under the terms
‘ :COI’?SI‘II‘UUOH

ex parte Greenpeace Ltd (No. ; :
adopted the approach’ t&ken in R \{
parte Argyll Group plc:[‘1986] 2 AIFER 257 at 265, [1986] 1 WLR 763 at 773 as

I’l

to determining suffi mentunterest asj'r"oilows

) :,h‘[.f
y

“The first stage test, which is applfed on the application for leave, will lead
to a refusal if the apphcant hasl no interest whatsoever and is, in truth, no

more than a medd!esome busyﬁ)ody "

In ex parte Greenpeace Ltd the Applicant was seeking to challenge an
authorisation to d|scharge Ilqwd and gaseous radioactive waste from the

premises of the Respondent The court concluded that Greenpeace had

sufficient interest beca

‘,P__.,ee of its né]gfonal and international standing, and the fact
that their apprommatelir 12500 members in the region of concern, would have a
genuine perception of: danger to _Ethelr health and safety from a discharge of
radioactive waste. In "eddition, (éifeenpeace had expertise in environmental
matters which could assist the c:ou'l;'f:'by preventing a less well informed challenge

and thus its intewention would savf} the court’'s resources.
; i

Similarly, in Canadian Broadcastmg League v Canadian Radio-Television &
Telecommumcaﬂons Commtsston [1979] Carswell Nat 16 where the Canadian
Broadcasting League (CBL) soughﬂ::;to intervene in an action regarding the control
of broadcasting, the court found ’Ehat broadcasting was an issue affecting the
welfare of all Canadiane. As such, the court granted CBL intervener status on the
basis that it had sufﬁcieht interest Eiécause of its role and assumed responsibility
as a public interest ad\f;cate in the]}:eld of broadcasting.

The Canadian case jf (First) The Christian institute, (Second) Family
Education Trust et al [2015] CSlH 64 was relied on as being of assistance
notwithstanding the difference in t_he Canadian legislation, since it was argued

that it too is groundedi in the funfﬁamental principle of sufficient interest. The
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[18]

[16]

[17] -

Court in that case was said to hav adopted a broader test that takes into

account the nature of public mterest Iltlgatlon ThlS test is now regarded as
meaning ‘genuinely’ asserting that t!g? issue dlrectly affects the section of the

‘ f

public that the petitioner or lnterveneﬁ:‘:Seeks to represent” and that the person’s

a1

intervention is likely to assist the oourt,; i

It was submitted by learned Queen’s Counsel that if one applies the proper test
as distilled from the various authorltles commended to the Court, JCHS has
sufficient interest and is not a meddlesome busybody because, in accordance
with Rules 56.2 (a) (b) (c) (e) and (f) of the CPR, JCHS is acting at the request of
persons who may be adversely affected by the outcome of the claim.
}

It was also submitted that similar to, ex parte Greenpeace supra, JCHS has
international, regional and national standlng, has developed a considerable
amount of expertise and has shown cons:derable care and interest in the subject
matter of the action, that is, human r;ghts bugge,ry legislation, human sexuality
and identifying modes of harmful sexual behav:orm ‘ThIS has been evidenced by,
inter alia, the various conferences and events put on by JCHS on the subject
matter as well as presentations to parllamentary sub-committees on matters

including the retention of the buggery law.

It was also pointed out to the court that JCHS has a well-established role and

assumes respon3|blllty as a publlc lntetest advocate in the matter and was even

i i
Canadian Broadcasting League supra if the Clglmant s action is successful, a

number of the constitutional rights Ofg.!CHS would t)e mfrlnged namely freedom

presented with the clarity and rigour |'1ikemands I d not receiving the attention it

deserves.
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[19]
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(2) Adducing Evidence '

Counsel submitted that thls is a cla[m in which the JCHS wishes to file evidence.
Counsel relied on the case of Mrchaei Levy supra, in which the Court of Appeal
upheld the Supreme Court s demsron to allow the interested party to make use of

and rely on affidavits and exhlbltsL _m addition to filing written submissions. The

[' e court has wide powers in managing the
i
hearing. As such, the court could order

participation from the lnterested pa.rty in this manner.
fr.

The case of McKay vWanrtoba (?1989) 2 S.C.R. 357 a persuasive case from
Canada (on the ba5|s:' ethat the. Charter of Canada is similar to the Jamaican
Charter) was also rehed onin regards to this point. In that case, Cory J indicated
that the presentation of facts |s an essential pre-requisite to a proper

consideration of constltuttonal |ssues raised under the Canadian Charter.

The Manitoba case was endorsed in Danson v Ontario (AG), [1990] 2 S.C.R.
1086 where it was highlighted that a challenge to the Charter must not be in a
vacuum. Rather, a proper factual foundation must exist before measuring

legislation against the provnsmns of the Charter.
]J
“In general, any Charter chaﬁenge based upon allegations of the
unconstitutional effects of rmpugned legislation must be accompanied by
admissible evidence of the aﬂeged effects. In the absence of such
evidence, the courts are leﬁ‘ to proceed in a vacuum, which, in
constitutional cases asin nature has always been abhorred.”

It was further submltted that if the Claimant is permitted to adduce certain
ev1dence in support of hIS arguments on the invalidity of the provisions, then, the
interested parties shoul‘d be able td.support their arguments as well. Additionally,
the court would have to_j:_'examine the Charter from a public, economic, social and

health standpoint and‘i{':‘dCHS ‘cani assist by providing expert evidence. The

submissions of JCHS would prowde a more meaningful and effective

proceedings as well as. a more balanced judgment.

i A
Akt 4! 'i



[22]

B.

[23]

[24]

(1)  Sufficient Interest .i Ef

It was argued that support for the JCﬂS’s position can be found in the case of
Caleb Orozco v the AG of Belize, C;_Etaim No. 668 of 2010 decided on the 27"
April 2012, a case from the Supreme C‘ourt of Belize where the same wording as
that of Rule 56.15(1) and (2) of the Jamatcan CPR was addressed. The
importance of participation of the mterested partles was highlighted in a similar
circumstance. It is therefore submltted that the . court allow JCHS to adduce
il
expert evidence, appear at hearlngs and give subrmssmns in determining the

dispute. |
Lawyers’ Christian Fellowship Limited (LkCF)

iy
{0

The Notice of Applicatlon on behalf of LCF cla[_‘_‘ s similar relief to that of the
JCHF. The LCF was permitted, thhout any objectlon to amend the notice of
application to seek an order that it belat liberty to present evidence by affidavit if
permitted to intervene. Mr. Wendel ;\fViIkins submitted that if permitted, LCF
intended to make submissions primarify on question of law but on questions of
fact including the likely implications on the society if the relief claimed by the
Claimant is granted. Evidence in support of the appllcatlon by LCF is contained in
the affidavit of Mrs. Helene Coley Nlchqlson Wthh Speaks to

a. Managing and continuing the work of fhe;:;;.,!_awyers’ Christian

Fellowship. : j

b. To “promote and defend Iaw and syster ;‘s grounded in Christian

] a"?i_

values for the wellbeing of th? country

Mr. Wendel Wilkins also submitted that the court should have regard to CPR 56.2
(2) when considering what constltutes]a sufﬂment interest. Counsel asked the
court to consider the case of Northern Jama:ca Conversat.'on Association et
al (unreported), Supreme Court, Jamalca Claim No HCV 3022 of 2005, in which
Mr. Justice Sykes considered whethen the appllcant had sufficient interest in the

‘jt

subject matter of the claim. The apphcarlon in thatl’b'ase was made after the claim
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[27]

[28]

whether the cases deaTlng with ju lClaI review and sufficient interest applied to

the facts of the case. It was |nd|cateT*d that those cases could provide a framework

“It may be said that cases on suff:c;ent interest have arisen mainly in the
context of an apphcatlon for jUd!CIa/ review and are not applicable to the
instant apphcafion Assummg that argument to be correct, the cases
nonetheless prowde some framewom in which to view the current
.application.” il H

In addition, the case of Jama:cans’for Justice v Police Services Commission
& The Attorney General [2015] J CA Civ 12, was relied on in which Morrison

JA (as he then was) dlscussed the lssue of sufficient interest (albeit in the context

of an application fOFJU%I’CIEiI rev:ew) In this judgment it was pointed out that, inter

alia, the Court shoul ?&i

dopt a véw liberal approach to standing and that this
liberal approach is more SO appllcable in cases which raise a constitutional
dimension. Further, it was mdlcated that the list in Rule 56.2(2) of the CPR was

‘intended to be mdrcat:ve rather than an exhaustive list.”

1t was therefore submltted that Rule 56.2 of the CPR is only the starting point in

relation to the current matter as 56 15 deals not only with applications for judicial

review but all appllcatlon_s for an admmlstrative order.

Reliance was also placed on the case of Alberta Sports & Recreation
Association for the Blind v Edmonton a decision of the Alberta Court of

Queen’s Bench, to solldafy this pomlt. Here Ritter J opined-

“where there is a chaﬂenge to fegfs!anon pursuant to the Charter of Rights
and Freedoms, ‘fhe courts lare prepared to give a less stringent
interpretation of thl normal req@:rements for intervenor status”

Furthermore, in Canadtan Laboqr Congress v Bhindi (1985) 17 D.L.R (4™
193 (B.C.C.A), the pomt was made that in applying a liberal approach to

standing, the court shou[d not reject assistance from the wider community when
Anderson JA stated- i
ity ‘

i



“l would add on this point that it is :mporfant in dealmg with Charter issues
raised for the first time, that the céun‘s have the assistance of argument
from all segments of the commumty The courts should not resist but
should welcome such asszstance g e

[29] Mr. Wilkins submitted that LCF did nqt have a s: hlicient interest in the claim of

The Churches . il
C. The Churches

The Notice of Application on behalf of the C'li’)urches was largely similar to that of the
other Applicants. The evidence on their beh%ives is contained in the affidavit of which
speaks to i

“Adopting and promoting Judeo Christian befiefs as authorized by the

Holy Bible. These beliefs affect their conce,ot of family life and marriage
and sexual intercourse”. ‘-

[30] Ms. Danielle Archer representing the Churches adopted the submissions of Mr.
Braham QC and Mr. Wilkins and relted on the more detailed submissions made

in writing. |

[31]- The case of R v MOfgentaler [199%1;;‘1 ISCR 4;é{2 was used to highlight the

purpose of an intervening party. The S:ﬁpreime Codd of Canada stated-

‘the purpose of intervention is t-clﬁ present th'é‘ court with submissions
which are useful and different fromlthe perspective of a non-party who a
special interest or particular expertre in the subject matter of the appeal”.

[32] It was pointed out that in cases with ‘a constltu’nonal dimension, the courts are

generally more lenient in granting Int?rvener status as was highlighted in R v

Trang [2002] 8 WW.R 755

[33] The case of Law Soc:ety of Upper C‘énada v Skapmker (1984) 9 D.LR (4”‘)

status should be granted.
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[33]

[3€]

1371

It was also submltted'“that Rule 56 13(1) — (2) (c) of the CPR should be
interpreted bearing in m:nd Rule 1 1(1) and rule 1.2(2) of the CPR. That is, the
court must give effect to the CPR‘havmg regard to the overriding objective. The
case of R v !ndustnéal Dlsputed Tribunal (ex parte J Wray and Nephew

Limited) (unre,oonﬁsw:;f)" j upreme Court Jamaica, Claim No. 2009 HCV 04798

was also relied on to jﬂ pport thiS[ oint and it was argued that notwithstanding

i

the fact that this case! ‘;,

falt with ari interested party being ‘directly affected’, the

case is equally appllcabfe to partlesgwrth sufficient interest in an action.

The Churches also pc;lnted out #hat the ex parte Argyll Group case was
developed in R v Dept* of Transpon‘ ex p Presvac Engineering Ltd. (1989)
which pointed out that being suchuently affected is a matter of discretion. Also,
the case of Amencan Alrhnes Inc v Canada (Competition Tribunal) 1988
Carswell Nat 676, 54 D L.R. (4™ 741 was relied on where the court held that
courts and tribunals have inherent | power to control their own procedure and may
permit interventions on terms and condmons that they believe appropriate in the
circumstances. Additionally, the court held that the term “representations”
extended to the mterveners belng ab!e to adduce evidence in order to establish

the factual underplnnmgs for the arguments they might wish to make.

Further, it was submiﬁé:a'that there{i‘s an inherent danger that the Claimant would
only present facts and bircumstancés that would not provide the court with the
totality of the context of his claim. That is, that the claimant would not present the
Churches view in a manner that is fair, balanced and representative of its

teachings.

i

Counsel also made the point thaﬁjthe Public Defender would not be able to

accurately represent t'hé view of the Churches since the Public Defender has

~already publicly expréésed a vie‘j\}_v on the issue of homosexuality which is

arguably inconsistent with that of tl'fe Churches.
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D.

[39]

[40]
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It was further submitted that while thej-iintervention would add to the length and
complexity of the trial, the additional eigf)ense is on balance, justified. Also, as the
individual religious groups are represeinted by one person, and the application to
intervene was made at the onset of th::é matter, th'!i‘s” application will not prejudice
any of the parties or the court by mducmg any delay Counsel also suggested
that the applicants and the parties In general could make appropriate use of
technology in seeking to reduce costs by, for example effecting service of
bundles and documents electronlcally and the Apphcants could also absorb

some of the costs themselves so as not to overburden the Claimant.

Hear the Childrens’ Cry Limited :

The relief sought by Hear the Ch||d|Jens Cry was consistent with the other
Applicants. The Application was supported by the affidavit of Betty Ann Blaine

and speaks to the role of the group in: '
|
a. Protecting the rights of children in Jamaica.
b. Addressing issues such as sexual and other 'actlvity to include violence
against children, the impact of the breakdown of the family upon children

and other issues which challenge children.: -

Ms. Caroline Hay, cognisant of the t|me constramt that she faced wisely adopted
the submissions made on behalf of the other Appllcants and made additional
succinct points emphasising the necessny for the‘ roup to be heard because of

l

the specific interests which it rep iesented 'unsel relied on ex parte

Greenpeace and the dicta of Morrlsu:; 1 JA in “;J‘{_r maicans for Justice cases

!
i

Secretary of State for Foreign Affalrs ex?parte World Development
Movement Ltd [ 1995] 1 All ER 611 or% the issue of locus standi.

SRR
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[43]

The Public Defender

The application of the Public Deféhder holds a special place in that on the one
hand it is the only appilg‘atlon that lé‘ not being resisted by the Claimant but on the
other hand, it is the _Ernly apphcatlon that is being opposed by the Attorney

General.

The Public DefenderT.\'l'ike the ot'per Applicants, seeks to be added as an
interested party and Se.eks leave sit'o make oral and written submissions at the
hearing of the substantive matter. | The Public Defender did not in her Notice of
Application seek an order to be permltted to file evidence for use at the hearing

of the claim. E; ‘

The Public Defender |"’¥-5:ra Commlssmn of Parliament created by section 4 of the

Public Defender (Interlré:) Act (the "PD Act”) for the purpose of protecting and
enforcing the rights of c:tlzens. Thei Public Defender asserts that given its remit it
ought to be added as an interestedli"party since the proceedings involve issues of
constitutional breaches and a airect challenge to the constitutionality of
legislation governing the conduct oﬁTpersons.

The evidence on behalf of the Pu"t:ilic Defender is contained in the an Affidavit
dated January 14, 2016 sworn tol by Mrs. Arlene Harrison Henry, the Public

Defender of Jamaica, in which she states that she is:

fi
{

“of the view the resolution of the issues in the claim and the decision on
whether or not to grant the relief sought would affect a class of citizens in
Jamaica, and in tl?e circumstances the Public Defender has a sufficient
interest in the matter”. [,

It was submitted by ‘-ounsel Ms Gillian Burgess on behalf of the Public

A—E"i‘

Defender, consistent WIth the other Applicant’s positions, that the governing
crlterion for mterested party status is proof of sufficient interest in the subject
matter Aiso reiymg on Greenpeace Counsel submitted that the issue of
suﬁ"ment interest for purposes of Iocus standi is a mixed question of law and

fact, considering the relationshlp between the applicant and the matter to which

4:',.
S,
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[47]

[48]

the application relates having regard to all the cireUmstances of the case. As a
matter of law Counsel relied on Attorney General of St Lucia v Francois LC
2004 CA.3 in which the Court held that the Eastern Caribbean CPR Part 56.2
‘provides very liberal and relaxed rules of standing for application for judicial
review” and submitted thet the pc:sl’uoril artlculated*i'by the court applied equally to

this application. t?

As it relates to the factual component of the claim Counsel referred to section 13

of the PD Act, the relevant portion of wmch provides that;

13.-(1) Subject to this section, the Pubhc Defender shall investigate any
action taken where he is of the opmron

(a) That any person or body of persons -

(i) has sustained injustice as a resdllt of any actron taken by an authority
or an officer or member of such authority, in the exercise of the
administrative functions of that authority; or

il , i I8 5

(i) has suffered, is suffering or is likely to suffer an infringement of his

constitutional rights as a result of any action taken by an authority or an

officer or member of that euthonty, .‘ ,
It was submitted that the statutory remlt of the Publs Defender is congruous with
the enquiry to be embarked upon in ~the substant%ve claim and that the Public
Defender is charged with the spec:flc duty of protectlng and enforcing human
rights of all persons in the island, WhICh includes the right which the Claimant is
asserting has been violated. As a conslequence the Public Defender as a matter

of fact has a sufficient interest in trre matter to justify being added as an

Hi
1
Ul

interested party. SRt :_r'l

The Attorney General argued that bast on the %I{egal framework of the PD Act
the Public Defender is not permitted tq exercise e function she now wishes to
do by applying to join the proceedlngs as an mte%{ested party. It was submitted
that the interpretation to be attached. |ito the pu)"‘se of the Public Defender’'s

office extended beyond the sectzons o t which outline the functions




attached to the offlce Those functions that are set out in Part |l of the PD Act

illustrate clearly that the main functlons of the office are investigatory.

(el l',.
flici I

[49]

15 (5) The Pubho efender sh H ensure that any person who alleges that
his constitutional nghts have been or are likely to be infringed is provided
with ready access to profess;olna/ advice and where necessary to legal

4}

-~ -~ representation. i J{
e it

Counsel also asked tﬁ%%'()ourt to ri:bte that PD Act devotes the entire Part 1V to

outlining the process o ?‘i_nvestigatid}‘rﬁi.

%'-f‘ﬁ-.-: ,

[50] The thrust of the Attorney General S objection was that the Public Defender may
opt to investigate only certaln prescnbed actions by either application or of her
own volition, however as it relates to an alleged constitutional infringement this
such investigation cannot be purseed unless it has been initiated pursuant to a
complaint. Where there is such a complaint of a constitutional breach, section
15(5) of the PD Act prowdes that the responsibility of the Public Defender is to
ensure that persons: maklng sucp allegations are provided with access to
professional advice and legal representatlon the office is not responsible for
providing such advice or representatlon On the strength of these arguments the
Court was urged to accept that the Application made by the Public Defender to

join the proceeding is m'i‘sconceived'}and ultra vires the PD Act.

Claimant’s Submissions “
(a) Nature and exfent’:‘ef intervenof participation
[51] Counsel for the Claimant Ms. Anika Gray, submitted that the Applicants are to be
treated as applying for the grantjjhg of ‘intervenor’ status where each has a
“sufficient interest” in the subject matter and not ‘party’ status. Counsel submitted

that the term “interested'-.party” is net used in CPR 56 or anywhere in the CPR for
that matter. In maklngiiihls point al ompanson was made between Rule 56.15 of
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the Jamaican CPR where the words sufﬂment lnterest was used and Rule
54.17 of the United Kingdom (UK) CPR which speaks to the threshold of an
interested ‘party’ being that of a perso,n who is ‘directly affected’ by the claim. It
was argued using a comparison with fhe position in the UK, that this distinction
between an intervenor and an interested party is important with intervenors being
given much more limited rights of partiEipation As a consequence the Applicants
(if successful) should not have all the rqghts of parties in the claim and the Court
should direct that an intervenor is ailowed to exther make submissions by way of
written brief or make oral submission a_}:the heanng.

i
W

(b) Sufficient Interest:
The Claimant concurred with the posmon advancgd by the Applicants that since
there was no definition of what “suffament mterest":'ls in Rule 56.15 of the CPR.
As such, Rule 56.2 of the CPR could be of assistance to the court in determining

its meaning in the context of Rule 56.15 of the CPR.

It was also submitted by the Claimaﬁ;ts that where pursuant to the CPR, the
Court is given a discretion, it must be épplied with. COnsideration for the overriding
objectives of dealing with cases Justly In doing so, the Claimants submitted that
guidance ought to be taken from the Canadlan .courts in this regard where
principles  were developed to aid |n exerc&smg the discretion of granting
‘intervener’ status bearing in mind the overriding pb}ectlve Among the relevant

principles used as a guide are the folIong

imore than a mere interest or

solely because they might

have expertise in the jegisiatlon or law belng apphed inthe claim.

1] 3-

b
(c) The intervener can be denied if its perspective is already well

represented by a party to the pcheedings
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R

==
i S



[54]

[58]

[5€]

[57]

&?

b o o

23N
i

(d) Even where i ervener status is granted, the intervener’s role is limited

qﬁ?g

to simply prowd wrltten arguments except where the court permits short

—

,I

oral arguments.

: 2§
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It was argued that the‘_‘f;iéppiication;gf these principles will save the expenses of
the parties, allow the proceedings tb be completed expeditiously and fairly, erase
i

the potential of unfalrness to actual parties and result in there being no

unnecessary delay.

Save for the Public D.! ‘

: i . “'l_ . 5
sufficient interest to bejadmitted astintervenors. The bases of these submissions

fnder it Was submitted that none of the Applicants have

i) Iz : , ;
were addressed in rés‘:'pect of each Applicant separately and is summarised

below.
(i) Public Defender

It was submitted that thé' Public Delfender, has a sufficient interest in the claim by
virtue of Rule 56.2(2)(d) of the CPR. This is because the Public Defender falls
within the category of a statutory body with a subject matter which falls within its
statutory remit. The Phblic Defender’s statutory power arises from the Public
Defender (Interim) Act 2000 which specifically created the commission of the
Public Defender for the purposeir of “protecting and promoting the rights of
citizens.” ‘

As this case concerns*the \nolatlons of many constitutional rights, the Public
Defender’'s know]edge and exper*lse will provide invaluable assistance to the
court. In addition, under section 13(1) of the Public Defender (Interim) Act 2000,
the Public Defender has the power to investigate any action taken where any
person/body of persons has (i) sustalned injustice as a result of administrative
actions; or (ii) suﬁered sufferlng or is likely to suffer an infringement of

constitutional rights as a result of ac’uon taken by an authority. Thus, the Public
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Defender has an obligation to partlcn;laate in and to protect the rights of the

Clalmant in this matter.
(i) ~Jamaica Coalition for a Healthy Society (}.'J:CHS)

The Claimant submitted that using Ruie 56.2 of the 'CPR as a guide to determine
sufficient interest, JCHS would not be conS|dered ‘to have sufficient interest in
this claim as the success of this clalmiwsll not adverseiy affect the rights of the
applicant or any Jamaicans and JCHS has falled to prove otherwise. It was
argued that as the subject matter of these proceedings only concerns the
conduct which it is argued is made |I egal by the impugned provisions of the
Offences Against the Person Act, the JCHS will still be able to practice their
religion, share their beliefs regardlng:,_same—sex relationships and disseminate
information about their beliefs, if the claim were to _‘be successful. The Claimants

makes this point as follows: |

“The fact that, should the Clarmant succeed, men may have consensual
sex with each other without risk of prosecution and incarceration under
Jamaican law, in no way trenches on the freedom of conscience or
expression of others.” Rl

In other words, the JCHS’ right to equallty beforeF-the law will not be affected if
this claim succeeds. As the law stands[now the ng ts of the Claimant and other
men or women in the gay, Lesbians Gay Blsexuaf‘ and Transgender (LGBT) or
Men who have Sex with Men (MSM) communlty are infringed by the existence of
these laws. Their rights would be protected if the law changes and if this is done,

all people would then be equally unaffected by these invalid laws.
'l

Further, the success of the Claim wﬂl create a ealthier environment for all

Jamaicans with increased enjoyment of constltuti al rights of some Jamaicans

who would no longer be subject to unjustlfrable c%{&mlnal sanction for consensual

-conduct. This will be achieved by rem ovmg a k%ﬁ element of shgmatlzmg and




Irrelevance i
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this, the dissemination’ of public Health information would increase and better

assist those persons who engage in the current criminalized conduct.

It was submitted that th JCHS wantlng to provide evidence to show that granting

the constitutional re * sought would not address the HIV pandemic is
irrelevant to the Clalmant s posﬂlow that his rights and others are affected by the
result of this law on bemg able to receive proper public health education or
treatment. Also, the fact that other countrles maintain buggery laws is irrelevant.
Similarly, the religlousg\giews of JCHS and the fact that they have advocated on
this does not give thetrf expertlse\ in this matter for the breach of constitutional

rights of the Claimant and others.

Further, the fact that th:e applicant shares their philosophy with other Jamaicans
is irrelevant as to whether the Iaw!r'espects constitutional rights. Popular opinion
should not justify a violation withdut reason. Therefore, JCHS has no sufficient

interest or relevance to the claim.

The Cialmant also sought to dlstlngwsh the cases of Canadian Broadcasting
League and ex parte gGreenpeace on their particular facts. It was also argued
that in ex parte Greenpeace the applicant had extensive expertise in the area of
environmental protection and the eourt held that it was a respected body with a
genuine interest in the'i issues rassed with 2500 supporters in the area of concern
who might not otherw:se have an effective means of bringing their concerns
before the court if the-‘_e_pphcant were denied locus standi. It was suggested that
on the contrary, in the _present case JCHS or none of its members will be
positively or negatlvely atfected by the success of the claim and they simply wish
to raise moral ObjeCthl'IS Furthermore Counsel suggested that JCHS does not

have any expertise in-the subject matter of the claim.
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(i) Lawyers’ Christian Fellowship (LCF)

It was submitted on behalf of the Claimant that the grounds given by LCF are
insufficient for it to be granted intervéﬁor status. The point made was that it is
irrelevant that one of the purposes of the company is “fo promote and defend the
laws and systems grounded in Christiep values fq'&'élr"he well being of the country.”
The ability of the LCF to promote their‘religious be’_i‘iiefs will not be affected by the

removal of criminal prohibitions punishing, bugger’yﬁ‘i

It was further submitted that freedom’of religion |s about being free from state

coercion regarding holding religious bellefs or practlcmg one’s religion. It does

not mean that any one religious groueI or adherents of a particular faith has the

freedom to force its religious values on| others thr gh state action. Additionally,

on grounds similar to the opposition to the appllcatlon of JCHS, it was argued

that LCF has no expertise on the matter.

Counsel for the Claimant challenged t_He assertion that the success of the claim
would result in the promotion and facilitation of a é‘lifesty!e” objectionable to the
Applicant on the basis that just as LCF is not entitled to enforce their values on

others, the change in the laws will not force anyon.e:-:to engage in that activity.
! ‘I:L'
(iv) The Churches t i)

Slmllar subm|SS|ons were made in respect of the position of The Churches,
namely that The Churches’ rights will not be advergely affected by the success of
this claim and therefore have no suf‘f[crent intere "‘n
expertise in the matter. It was argued ':?‘":at The C ' ches’ constitutional rights will

b i
!

the claim nor do they have

iofiffo The Churches on the basis
of religion. Furthermore, the outcomes feared by The Churches are not the result
of the success of this claim and the change in the laws would not promote or

encourage those activities. - : ] X

e -



Interests of Applicants canft ‘:

[67] It was submitted that t»__ e Attorney General would be able to use the resources of
the state and arrange public fOl'a!WIth these groups to hear their views and
reduce them to wrltmg These vre\gvs could form part of the Attorney General's
submissions. This wou[él also result in less costs and expense for the Claimant.
Furthermore, the Claimant has already made applications to appoint expert
witnesses to speak 6n the key rssues in the Claim including public health

concerns relating to H IVIAIDS

[68] The Claimants also S'Lrbmitted thét although the LCF played a role in the
legislative discussions Ieading up t'e passing the Charter, which they claim gives
them expertise in resé?ct of the "Charter provisions, those discussions are a
matter of public recoré?.i'iﬁThese can be made available to both the Claimant and
the Defendant. Ef

i
.1 bt

Whether if sufficient mterest |s establrshed participation should be limited

[69] The position of the Clei'rhant was that all of the Applicants are advancing similar,
if not the same proposifu'ons which' are based on their common religious beliefs.
To grant each applicehf interyenerietatus would result in a waste of the Court’s

time and resources as weii as caus'e an unjustified burden on the actual parties.

[70] The Appllcants also w1sh to partlc:lpate by filing evidence and making
representations if intervener status is granted to them. The Claimant noted that
the case of American Arrlmes was relied on by the Applicants to make the point
that if they are granted intervener status, they would have all the rights of a party.
However, Counsel for: the Clalmant argued that the American Airlines case is
distinguishable from Séhe presen't case as that decision rested on the
interpretation of the Competltlon Acf which expressly provided for the interveners
to “make representatfcns re!evant to the proceedings.” Those words are not
included in the Jamaican CPR and as such, the Applicants would have no such

right.



i

i 24” _

Ruling on the Application of the Public Déti—:nder

[71]

[72]

- [73]

The Court finds considerable merit ln the submlsswn made on behalf of the
Attorney General as to the statutory*tremlt of thé“Pubhc Defender. The Court
accepts that 13.- (1)(a)(u) of the PD Act which provrdes that the Public Defender
shall investigate any action taken where he is of the opinion that any person or
body of persons authority has suffered, is suffering or is likely to suffer an
infringement of his constitutional rights as a result of any action taken by an
authority or an officer or member of that authonty, is qualified by section 15
(1)(b). Section 15(1)(b) provides that an lnvesttgatlon pursuant to subsection
(1)(a)(ii) of section 13 may be undertattien by the Public Defender on a complaint
made to him pursuant to section 14.' This section has to be construed in the
conjunction with section 15(1)(a) which provides that subsections (1)(a)(i), (3)
and (4) of section 13 may be undertéken by the Public Defender on his own

1n|tlat|ve or on a complalnt made to him pursuant to section 14. One can

reasonably conclude that the |ntentlon of the:g fdraftsman was to make it

abundantly clear that the Public Defégnders inve ‘gatlon of an actual or likely
breach of a constitution right must be precedec; by a complaint pursuant to
section 14. “In any event the PD Act prowdes that the nature of the Public
Defender’s intervention ought to be by way of investigation and in my view it
would be a strained construction to .!.tind that su_ch investigation includes the

Public Defender's participation in a cla';fn as a inte;@i’s‘ted party.

The Public Defender relies on its statutory remit a a basis of its assertion that it

has a sufficient interest in the subject rrlatter of thee.clalm In Ms. Burgess'’s words

“it would almost be a dereliction of duty for the t?ubilc Defender not to seek to

intervene in the proceedings”. | do not agree To the extent that the application of

for the reason outlined in the

the Public Defender is founded on a siatutory du I""i-f;

attitory remit.

: its of the Public Defender’s

view that application of the
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Public Defender oughtt not to be ‘granted. As acknowledged in the written

submissions on behaffvof the Pubilc Defender, the issue joined between the
parties in the substantlve claim is' undoubted]y one of significant public interest.

Counsel accurately expresses the context of the litigation as follows:

x.:

“...The issue of homosexuality,|and by extension the issue of the laws on
buggery, has spawned, and continue to spawn opponents and
proponents in equai measure, in all spheres of the Jamaican society.

Whatever the uln"'gate decrs:on in the substantive matter, socio-political

waves will be créa ted in the Jamaican Society. Anti-gay interests have
long signalled t 'a r;. they are grepared to defend the buggery laws with
every effort and gfitheir resourges. According to them it goes against the
natural order of pgs The pre—gay interests, with equal determination,
have resolved to F:ave the buggery laws repealed. According to them it, is
a blatant violation' of fundamental rights and such laws are therefore

unconstitutional.”..

The position was ad\ranced tha’.t“ the Public Defender, a statutory creature
independent of any arrln':'".or organ of the state, and charged with the statutory duty
to protect the rights of g'ersons, is in the centre of this nationally divisive issue. |
wholeheartedly disagree. The Public Defender by this application is seeking to
voluntarily insert herself directly into the centre of a nationally divisive issue

which for the office of the Public Defender, is potentially toxic.

As has been correctly identifiedfCounsel for the Public Defender, there two
diametrically opposed positions - two sides with the battle lines drawn. There are
only two possible resu[ts the buggery laws either infringe the constitution, or they
do not? Presumably, the Public Defenders submissions to the Court would be of
little assistance if they are neutral If they are not going to be neutral, which
position would the Publlc Defender take? The Claimant’s support of the Public
Defender's apphcatlon suggests that there is already a view formed, by the
Claimant, (not unreasonabiy) as to the Public Defender's stance on the issue.
The obvious danger |s that regardless of the side: which the-Public Defender
chooses, she runs the_ risk-of the losing the trust of, or worse, completely

alienating, the other s.i‘de.'Pubiic confidence in the-office may also be further
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negatively affected if the Public Defender supports or advances a position which

the Court ultimately finds to be plainly v\ﬁrong

The grant of the application is discretionary and "after balancing the possible
benefit to be gained by the Public Qefender’s p'articipation against the likely
negative impact to that public office arféing from such participation, having regard

to the statutory remit of the Public Defenders ofﬂce | am of the opinion that the

Court ought to exercise its dlscretlon in refusmq: he application of the Public

3 ah

Defender.

Discussion and analysis in respect of the other Applicants

[77]

[78]

[7¢]

Counsel for the Claimant has made heevy weather of the distinction between an
“interested party” as used in the UK CPR and an “intervenor’. In my view, too
much emphasis need not be placed on the preci_ee label used for purposes of
these applications. The use, or what is argued to be the misuse of the term
“interested party” may have its origins in the absehce of the term from our CPR
and the fact that the term, for convenience if for;no other reason, has become
one that is informally used to repreeent a parfy that is joining proceedings
pursuant to CPR 56.13(2)(c). | ‘

There is typically an appreciation of the fact that the ambit of the participation of

this party is limited and in this case the recognltlgr,-} of the possible limits on the

extent of the participation is demonstrated by the appllcatlon by the Applicants for
an order to be permitted to file aﬁldawt evrdence It is also reflected in the
amendment obtained by LCF to spemflcally seek such an order, that relief having
been omitted from its notice of appllcatlon as it was originally filed (although the

application when advanced was sald to be made out of an abundance of

caution).

il i
As Sykes J observed R v Industrial Dlsputes tl: l:unal (Ex parte J. Wray and

Nephew Limited) at paragraph 39: '
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Part 56 dfstmgurshes between persons “directly affected” and any person
or body having “a sufficient interest” (rule 56.2, 56.11 and 56.13). While it
is clear that any person who is directly affected must necessarily have a
sufficient interest, it is not true to say that every person who has a
sufficient interest_;i's" directly affected.

It is common ground & .'tween the partles and also accepted by the Applicants,
that in the absence '1_ defrnltlon of sufficient interest in CPR 56.13(2) (c) the
Court is entitled to enlrs_i in aid the provisions of CPR 56.2. Numerous authorities
have been provided td;'*"?’rhe Court addressing the issue of sufficient interest and
these have been referred to earlier when | reviewed the various submissions of
Counsel. | do not thrnl&gﬂt is necessary to repeat the specific references to these
cases which have already been quoted as part of the submissions of Counsel for
the Applicants. In my \new one does not need to look any further than the
analysis of Morrison J/}:.;(as he then was) in The Jamaicans for Justice case for
what can be considered to be the distilled product of these cases. As the learmned

Judge puts it in paragraph 71 of the judgment:

As the cases have shown, the liberal approach to standing has been at its
most pronounced in cases with a public interest in preserving the rule of
law or, where apphcable a constitutional drmensron In such cases it

partrcular app!rcant seeks to protect than with the nature of the interest.

| have already referreid_‘to Ms Burgess’ description of the interest, passion and
divisiveness that the iesue of buggery generates. Each application has been
supported by afﬁdavite' attesting to the role each applicant plays in the wider
society and the grounds for their addition as “interested parties” in the present
claim. Within the grounds of the 'applications (as well as Submissions of the
Applicants), each Qpphcant expressed the aims of their respective

organization/group.

In adopting the more liberal and relaxed approach to standing embraced by the
Courts in the plethora of authorities to which reference has previously been
made, | am further fortified in the correctness of this approach because of the

nature of the Claim and the public interest it has generated and continues to
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—to properly represent the views of the Apphcants a’ﬁr
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generate. If ever there was a matter which begged for a liberal approach to

standing in order to facilitate the partrc:ipatron of a wide cross section of the public

who have a genuine interest in the topiC, this certainly is it.

| find:on balance of probabilities that the Applicar}t;s are not “busybodies”. They
are well respected advocacy groups pr interest g_‘r'gups, who have proven track
records of participating in the public d{iscourse relating to buggery and related
issues. They have publicly advanced positions in‘,__,qpposition to the repeal of the
buggery laws. They represent a broad and diverse cross section of the Jamaican
population and | find that they each ha\;e a sufficient interest in the claim to justify
being permitted to participate in the proceedmgs The fact that it is arguable that
their members might not be “directly affected" as suggested by the Claimant in
that they would still be ab[e to exercnse their chorce of religion and sexual
preference if the buggery laws are repealed, is of no moment. That is not the

test.

| have considered the submission of the Claimant that there is similarity in the
positions of the Applicants in that they are all opposed to the repeal of the
buggery laws, primarily on religious grounds. ;Itl._;,was also argued that their
positions could be represented by the Attorney Gegeral Whereas at the root the

Applicants do have similar positions, thelr views are not homogenous. Similarly

-the evidence: they have filed indicates a nuanced approach on the part of each to

‘‘‘‘‘

view that even if it were possible, it would be |mpract|ca| for the Attorney General
.
he hearing of the claim.

The point was made by Mr. Braham @ C.; that

makes it clear that rights are not without ||mita§,|?n in a democracy. Counsel

5 tlon 13(2) of the constitution

submitted that among the issues wh[ch the Court will have to consider is the
impact on the wider society of the relref the CEalmant is seeking and this will
require evidence, possibly expert evrdence of medJcaI doctors or epidemiologists.

Furthermore the Court will have to consrder wheth;er the majority of Jamaicans
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consider homosexuallty‘{and more specn‘lcally buggery to be repugnant. | agree
with these submlss:ons,entlrely and | find that the Applicants ought to be allowed

to file evidence in afﬂdawt
i
Ms. Gray argued that éaccorc:hng to CPR 56.13(2)(c) and (d) and CPR 15(1) and

(2) should only permrc the Applicants to make written submissions or
exceptionally, oral submtssnons The Issue was considered in Mlchael Levy v
The Attorney General of Jamaica and Jamaica Redevelopment Foundation.
In that case the JamaiCan Court of Appeal upheld the validity of general case
management orders made by a Judge granted permission to parties to file
evidence in an apphc%%on for ;udic:ai review where another judge had granted

them permission to !“r"a‘art!cspate in those proceedings and to make oral

submissions at the hean{ng Itis therefore clear to me that this court in exercising
its general case management powers can give the Applicants permission to file
evidence including expert evidence and to make oral submissions supported by
written skeleton arguments. The Court is generally assisted when parties’ oral
arguments are suppofte:d by their, submissions in writing and | do not see why

that would not also be the case at the hearing at this claim.

Ms. Gray for the Claimant did make a quite important point in relation to the need
for the Court to weigh- any prejudice that may be occasioned by the Claimant,
against the possible benefit that may be derived from each Applicant's
participation, that is, what may be described as the “cost vs contribution”
element. Ms Gray also submitted that the Claimant had no inkling that other

parties would wish to jOIn the clalm and is a single individual to whom the costs

~ would be burdensome“

These are factors whi'ch the Court'has considered at length. | have recognized

the risk of the addltlonal time and cost to the Claimant in now having to face

" multiple additional “lnterested parties”, and especially the additiocnal resources

‘which may have to be;gdevoted to .responding to evidence. However the Court

has not been'provide&f\:vith any evidence on which it could conclude that the
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Claimant will not have access to sufﬁcient resoo;fces to effectively present his
claim and to properly respond to the Applicants. l‘_iétso accept the submission by
Mr Wilkins, that the Claimant as Counsel familiar with these matters, ought to
have contemplated that the public intérest generated by this Claim would in all
likelihood attract applications by various persons g‘nd groups seeking the right to
to participate. However, whether the Clalmant antrcnpated the level of interest or
not, bears little significance in the Court‘s determlnatlon What is of considerably
more significance is that | have concluded that the nature of the Claim, taking
into account the widespread national interest and the contribution that each
Application will bring to the trial, willzoutweigh any possible prejudice to the

Claimant.

Mr. Wilkins has expressed confidence in thé:'- Court exercising its case
management powers so as to fairly balance the interests of the Claimant and the
Applicant and to ensure that the Claimalmt is not prejudiced. Naturally, | share his
confidence. The Court will use its powers to ensure that the trial does not
become unwieldy or from the Claimants peré_pective, unduly burdensome.
Counsel for the Applicants have also suggested._:é number of practical devices
which may be employed, and there is no reason \A{hy they cannot be utilized.

My confidence is also bolstered by the tremendous.a evel of cooperation displayed
by “Counsel for the Applicants at the hearmg of this application. As a
consequence of the time allotments for presentatlons agreed among Counsel (to
which | referred at the start of the judgment):': there was the absence of
unnecessary repetition in the presentations. Counsel where possible, adopted
the submissions of others and appropriate references were made to the skeleton
arguments without regurgitating the contents thereof | am optimistic that a
similar approach can be adopted by Counsel at. it;e hearing of the substantive
claim. In the event that Counsel is seen to be us;r&g the Court’s time inefficiently,
the Court a!ways has the opt[on of aSSIStmg Cougsel in focussmg on the areas
where Counsel’s emphaszs mlght be best dwecteun order to be of paramount

assistance to the court.




hearing of the '";:[ Date C!arm Form filed on behalf of the Cfaimant
herein. biv

3. The Applfcants (save for the Public Defender) are permitted to file

evidence by afﬁdawf in this Claim, the time for the filing of such evidence
is to be determmed (together with such consequential orders as may be

necessary). i .
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